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For many years, immigration analysts and policy experts have identified interior enforcement in 
general, and worksite enforcement in particular, as the Achilles heel of the US immigiition 
control system (e.g., US Select Commission on Immigration Reform 1980; US Comission on 
Imigration Reform 1997). In short, the ovenvhelming majority of undocumented immigrants to 
the United States migrate in pursuit of employment, and the effective elimination of the "job 
magnet" would therefore discourage future undocumented migration. Yet interior enforcement 
presents a set of challenges that diffas fundmmtally from enforcement at the border: whereas 
border enforcement seeks to prevent the entry without inspection of all potential crossers, 
interior enforcement is ultimately a screening problem, in which potential employers and others 
are tasked with identifying the legal residency status of individuals on a case by case basis. The 
United States lacks an institutional infjrastruchre to clesuly make this determination, and 
policm&ers designing interior enforcement mechanisms therefore conf ont a dilemma: to set 
the standards too low guarantees that some undocumentd immigrants will slip through the 
screening system, and be granted undue rights within the United States, but to set the standards 
too high guarantees that some US citizens and other legal residents will be wrongly denied their 
due rights and privileges, and imposes harmful barriers to economic growth and prosperity. 

Thus, a fundamental challenge for legislators is to ensure that interior immigration enforcement 
me~hmisms are able to identify and exclude those they are designed to screen out, without 
wrongly penalizing others who may "sean" undocmented. The Legal Arizona Workers Act, 
A.R.S. $8 23-2 1 Z through 2 14 (the Act) strengthens worksite enforcement by suspending or 
revoking business licenses for employers who knowingly employ unauthorized workers, With 
these d a n c e d  penalties along with new reporting requirements, the Act would likely produce 
some reduction in unauthorized employment in Arizona, though these benefits will likely be 
modest and illegal employment would undoubtedly continue. And the failure to include 

propriate due process protections, dong with flaws in the existing federal verification 
in&wtructure, essentially guarantees that the Act also will produce a number of unintended 
consequences, including the wron&l tamination of work-authorized individuals, discriminatory 
h i ~ n g  process (mainly to the detriment of Hispanic workers), falling wages, and burdensome 
costs to Arizona aployers with negative consequences for overall productivity in the state. 



The first part of this report s m a r i z e s  the federal immigration workplace enforcement system, 
including the universal document-based "1-9" system established by the 1986 Immigration 
Reform and Control Act (IRCS) and the limited electronic 'Basic Pilot" system established by 
the 1996 Illegal Immigration Reform and Immigrant Respnsibility Act. Section two of &is 
report identifies three main flaws with the federal system: (1) its failure to prevent all cases of 
wauthorized mployment (i.e., the system returns "false positives"), (2) its failure to pennit all 
cases of authorized employment (i.e., the system returns 'Yalse negatives"), and (3) its 
dischinatory error pattern (i.e., the victims of these "false negatives" are disproportionately 
foreign-born andlor of Hispanic descent). Section three of this report summarizes the Legal 
Arizona Workers Act, which imposes new requirements on Arizona employers and imposes new 
penalties on employers found to have hired unauthorized employees. Section four identifies three 
likely unintended consequences of the Act: ( I )  an increase in discriminatory hiring practices 
(""defensive hiring"'), (2) the wrongful termination of work-authorized employees whose status 
c m o t  be confimed by the federal electronic verification system, and (3) the pre-emptive 
tmination of additional work-authorized employees by risk-averse employers to avoid potential 

lty ("defensive firing"). Section five addresses three additional issues addressed by the court 
in its 21 Decanber 2007 denial of plaintiffs' request for a temporary restraining order: (1) the 
likely effect of the Act on wages and unauthorized employment, (2) the costs to employers and 
overall economic productivity in the state, and (3) whether or not the Act conflicts with 
Congress' intended balance among the needs of employers, workers, and the goals of 
enforcement. In the context of discussing the balance between state and federal responsibility for 
immimtion enforcement, section five also addresses a fourth issue: (4) the relationsKp between 
immigration and US foreign policy. 

1. S w m m  of the federal irnmipration workplace enforcement svstem 

The 1986 IRCA made it illegal for employers to '"knowingly employ" undocumented 
igrants. The primary mechanism for preventing the employment of undocumented 

imigrmts  within the United States is the so-called 1-9 document review process. Under this 
system, erployees and empfoyers are required to jointly complete a federal 1-9 form every time 
a new employee is hired. The 1-9 form requires the employee to provide his or her identity 
infomation, including Social Security number and Alien identification number if applicable, and 
to attest under penalty of perjury to their legal residency status (citizen, lawful permanent 
resident, or employment-authorized temporary immigrant). Federal law also requires employers 
to review one or more documents proving the identity and work-eligibility of the new mployee; 
and the 1-9 form requires employers to make a record of the forms reviewed and to attest under 
penalty of perjury that the documents appear genuine and appear to relate to the named 
employee. Employers are required by law to retain completed 1-9 forms for three years after the 
date of hire or one year after the date empfoyment ends, whichever is later. 

In 1996, Congress passed the Illegal Immigation Reform and Immigrant Responsibility Act 
(IIRIM), which included provisions to establish three sqarate pilots programs to address these 
weaknesses in the 1-9 system by allowing employers to verify job applicantsy status through 
phone or internet connections to the INS and SSA eligibility databases. Two of the three pilots 
have since been discontinued, but the so-called Basic Pilot remains in operation and was 



expanded from its original six states to become a nationwide voluntary program in 2004. 
Approximately 19,000 employers were registered to use the Basic Pilot program as of August 
2007, out of approximately 7 million employer firms nationwide (.25% of all employers), though 
only 4,300 employers actively use the program (.05% of all emp~oyeus).~ 

Under the Basic Pilot system (now called E-Verify), participating employers still fill out the 1-9 
form as above, and then dso submit employees' identification data (name, Social Security 
nzunber, date of birth, Alien identification number if applicable) via a secure website for 
vePlfication of the employee's work eligibility status. Electronic verification proceeds in f'our 
steps. First, all employees' data is automatically checked against the Social Secusity 
Ahinistration's primary database, the Numident file. If an employee's data match information 
in the Numident database and SSA's records reflect that the person is a U.S. citizen, the Basic 
Pilot system issues an immediate conhat ion that the employee is work-authorized. Second, if 
the data are not automatically confirmed by the SSA, the website returns a tentative non- 
confirmation (TNC). US citizens may appeal the TNC by personally visiting a SSA field office 
to resolve the problem. If the employee fails to appeal a TNC and resolve the data mismatch, a 
final non-conhation is issued and employment must be terminated. 

ird, for non-citizens, the SSA verification or tentative non-confirmation is followed by a 
secondary analysis by the US Citizenship and Immigration Service (USCIS), where identity and 
immigration status data from the 1-9 are checked against the USGIS' Customer Processing 
System (CPS) database, If the CPS c o n h s  the individual's work authorization, a coniirmation 
is issued. If not, the case is automatically referred to an immigration status verifier (ISV), who 
m u a l l y  checks the data against additional DHS databases before issuing a confimation (if the 
indi\ridual% status can be verified) or a second TNC. Fourth, the job applicant then has the right 
opportu~% to appeal the second TNC, a process which typically requires the employee to 
contact the XSV by telephone. If the employee is able to provide missing information necessary 
to resolve mbiguities in the record, a confurnation of work authorization is issued. If database 
mbiguities cannot be resolved, or if the individual fails to contest the TNC, a final non- 
confirmation is issued and employment must be terminated.' 

2. Flaws in the federal imigat ion workplace enforcement system 

The system is characterized by three well-documented ~ i r s t ,  neither the 1-9 process 
nor the Basic Pilot is able decisively to identify undocumented job applicants. 'I'hus, the system 

s a certain number of "false positives," or cases in which undocumented imigrants are 
wrongly identified as work-authorized. Second, both the 1-9 system and the Basic Pilot fail 
reliably to eonfirm the legal status of every work-authorized individual. Thus, the system returns 
a certain number of "false negatives,'" or cases in which work-authorized individuals are mongly 
denied employment. Third, in practice, both the 1-9 and Basic Pilot systems are discriminatory 
because legal non-citizens, foreign-born citizens, and native-born citizens of non-Anglo descent 

I General Accounting Office 2006a; Institute for S w e y  Research (1SR)Westat 2006; Department of Homeland 
Security 2007. 

S e e  Jernegan 2005 for a more detailed treatment of the history and mechanics of the Basic Pilot program. 
See ,  e.g. Genera1 Accounting Office 2006a; Rosenblum 2007. 



are, for a variety of reasons, far more likely to be wrongly identified as undocumex~ted (i.e., to 
receive false negative  finding^).^ 

A) False Positives 

The 1-9 process fails reliably to detect all undocumented job applicants for the following reasons: 
The 1-9 process is vulnerable to document fraud. Job applicants may present hudulent 
documents ("fake ID'S") to complete the 1-9 form. Fake ID'S are readily available in all 
A m e ~ c m  cities, and employers Lack expertise to distinguish between legitimate and 
fraudulent documents. This problem is exacerbated by the 1-9 rules, which allow job 
applicants to present a wide range of different documents to prove their identity and work 
eligibility and by anti-discrimination provisions which require employers to treat 
documents as genuine if they appear legitimate on their face. 

* The 1-9 process is vulnerable to identity fraud. Job applicants may present borrowed or 
stolen genuine documents. In this case, employers would correctly judge the documents 
to be genuine, and must make a judgment call about whether or not the documents pertain 
to the individual job applicant before them. 

* "Bad apple" employers may exploit these weaknesses, because federal authorities are 
mable to prove that they have knowingly hired an undocumented immigrant, rather than 
fallen victim to one of the shortcomings identified above. 

The Basic Pilot generally prevents job applicants from obtaining emplopent through the use of 
ID% because the name and identification data on a fraudulent ID will not match the data in 
SA and USCIS databases. However, the Basic Pilot does nothing to prevent a job applicant 

from praenting a borrowed or stolen document as their own, in which case the data (which 
would pert8in to a genuinely work-authorized individual) will be confirmed by the system. 
Experts agree that expansion of the Basic Pilot system is likely to lead to an increase in identity 
theft, a problem already estimated to affect 8.4 million Americans per year at an estimated cost 
of $49.9 b i l l i~n .~  Bad apple employers are likewise able to game the system by subinitting data 
to the Basic Pilot which they know or suspect do not apply to the actual job applicant or running 

but not all of their employees through the system. In this way, mandatory p&icipation in 
asic f ilot (without additional improvements to the system under consideration by Congress) 

is likely to lead to more off-the-books employment, driving down wages of all  worker^.^ 

Bemeen shortcomings in the 1-9 process, and the Basic Pilot's inability to detect document 
fraud, even c~nscientious employers may unknowingly hire a substantial number of unauthorized 
workers. In one well-documented example, the meat processing firm Swift and Company was 
f w d  to employ 1,282 workerg thought to be unauthorized even though Swift had obtained 1-9 

A fourth problem--arguably the most signiticant-is that employer sanctions provisions have never been 
aggressively enforced. 'This shortcoming is not inherent to the structure of the program, but rather a function af low 
congressional appropriations for interior enforcement and limited executive bran~h commitment to worksite 
enforcemmt. Poor enforcement will not be discussed Fn this report. 
' Privacy Rights Clearinghouse 2007. These numbers are down from an estimated 8.9 million indimduals and a cost 
of $56.5 billion in 2006. 



documentation for each of their employees and has participated in the Basic Pilot progrm since 
its inception in 1 997.7 

B) False negatives 

The 1-9 process depends on employers' judgment, and well-intentioned employers who are 
concmed about preventing the mployment of vndocumented immigrants may err on the side of 
caution by failing to hire job applicants who look or s m  as if they might be undocumented. 
This problem is exacerbated by employers' lack of training and by the complexity of the 1-9 
system. 

The Basic Pilot eliminates the need for employers to make these judgment calls, but the structure 
of the system places the burden of proof of work eligibility on job applicants and their 
employers. In short, if the system fails to automatically confirm a job applicant for whatever 

on, the applicant must prove that an error has occurred or, by law, be terminated from their 
place of employmient. It bears emphasis that the logic of this system m s  counter to the basic 
Am&m principle that an individual is innocent until proven guilty; under the Basic Pilot all job 
applicanh are uncEocumented until proven otherwise. This design choice is especially troubling 
because analysis of the Basic Pilot reveals a high number of false negative findings. The 
smcture of this system produces false negatives for four distinct reasons: 

i) Data entry error by employers at the point of hire. If employers enter incorrect information, the 
federal databases will not recognize employees as work-authorized, though the verification 
system makes use of logical algorithms to '"ook for"like1y key stroke errors. According to the 
most recent analysis of Basic Pilot users, fifty-two percent of all employers received an 
emoneous tentative non-confmation for one or more employers as a result of employers' data- 
entry 

ii) Database errors. Neither the SSA nor the USCIS databases are reliably up-to-date. 
The most common errors in the SSA database pertain to legal name changes, wKch often 
take as long as a year or more to be recorded in the SSA database. Correcting these errors 
typi~alfy requires an individual to physically visit an SSA field oflice and present relevant 
documentation. A 2006 analysis of the SSA's NUMIDENT database found that 4.1 percent 
of cases analyzed contain discrepancies which would lead to incorrect responses in a Basic 
Pilot query, an error rate potentially affecting 17.8 million individuals.' 

* The most common errors in the USCIS database pertain to the failure of other DHS agencies 
and offices (e.g., Border Patrol, USClS field offices) to transmit information about 
immigrants' legal status to the USCIS'S CPS database in a timely manner, Because the 
various DHS databases are not networked, it can take several weeks or more for work- 
au&orizd individuals to be recorded as such in the CPS database. A 2006 analysis of the 
DNS system for tracking A-files, the primary record for all im igan t s  in the United States, 
found that between one and four percent of all records could not be located, Missing A-files 

' Shndley 2007. 
a TSWWestat 2006. 
9 Social Security Administration 2006. 



were much higher in busier regions, including a 20 percent missing record rate in the San 
Diego field office.'0 
Both the USCIS and SSA databases make errors related to complex or unusual names, 
especially where translitmated names may be spelled multiple ways, or may be characterized 
by ambiguous word order (e.g., because individuals have multiple last names, hyphenated 
last names, or because the individual's family name precedes his or her given name in normal 
usage). 
Both databases are also subject to routine data entry errors. 

ile the precise enor rate in the SSA and DHS databases cannot be estimated, error rates 
are at least three percent for non-U$ citizens and 10.9percentfor natumlized citizens; best 
estimtes suggest that actual error rates may be one-and-a-halftime higher than these 
j igwes. I I 

iii) b i g r a t i o n  status verifier (ISV) error. Where non-citizens' data are not confirmed 
automatically by the CPS database, the system is vulnerable to human error by the ISV assigned 
to a particular case. This error rate has not been estimated, but will likely increase as the system 
is rapidly scaled up and new, inexperienced status verifiers are brought on-line and case-loads 
expand. USCIS officials have expressed concern about their ability to bring additional ISV's oon- 
line in time to handle increased workload associated with expansion of the Basic Pilot 

iv) Failure of employers or employees to mderstandlfollow the correct procedures in response to 
a TNC. 

Employers may treat a TNC as a final non-confirmation, teminating an employee 
without first giving the employee the right to appeal the TNC as required by law. 
Statistic? 

* Based on employers' self-reported statistics, 47 percent of employers screen job 
applicants or new hires before they begin work, meaning employees in receipt of a TNC 
are typically not offered employment and therefore never notified of the TNC.'~ 

* Employers also fail to notify employees of their TNC or provide them with needed 
infomation to appeal the TNC. In this case, a final non-conhation will be issued ten 
days later by default, At least 16 percent of employers in the ISRlWestat study fail to 
consistently provide workers with written notice of tentative non-confimatiom, and 
many employers notify employees of TNC's but do not explain the appeals process,'4 

* Employers were also found to suspend employment, delay training, or otherwise penalize 
an employee who appeals a TNC until the TNC is resolved. In the latest ISWWestat 
study, 19 percent of employers admitted to restricting work assignments while ??VC's 
were pending; 14 percent delayed training while TNC's were pending; and two percent 
reduced pay while TNC's' pending. These numbers almost certainly under-estimate the 

'' GeneraI Accounting Office 200Sb. 
11 These figwes are based on the TNC rates for ever-confirmed participants in the Basic Pilot system surveyed by 
the 2006 XSRNVestat amlysjs; see below for further details. 
" Gmerd Accomting Office 2007. 
I 3  fSWWestztt 2006. 
'4 E d .  Previous research by the ISRrWestat team also found that 73 percent of job applicants in receipt of a TNC 
were not informed by the employers of this stam and that 39 percent of employees who sought to appeal a TNC 
did not recall receiving the printed instructions for doing so which employers are required by kaw to distribute. See 
ISWWescat 2002. 



actual rate of non-compliance because they rely on employer self-reporting of 
t.i~lations.'~ 

Each of these problems contributes to false negatives; but it bears emphasis that the exact rate of 
fdse non-eon6mations cannot be measured because the overwhelming majority of employees in 
receipt of a Basic Pilot tentative non-confirmation never appeal the preliminary finding. We do 
not know what percentage of those who fail to appeal their TNC's are in fact work-authofized- 
but we do know that most employers f&l to notify workers that they have received a THC 
response or to provide adequate information for a TNC appeal, as discussed above. For this 
reason, it is not safe to assume that an employee who fails to appeal a EVC is uaauthorized to 
work in the United States; and many legal workers have undoubtedly lost their jobs as a result of 
false Basic Pilot nm-con6maeons. A 2002 independent analysis of the Basic Pilot program 
found that 42 percent of employees who receivedJina1 non-con$mations after their cases were 
referred to the INS for review (a non-random sub-sample of all final non-con.Eimations) were in 
fact work-authorized at the time of their referra1.I6 

C )  Discrinunation, wage compression, and threats to privacy 

The f d a a l  system of worksite immigration enforcement results in discriminatory outcomes, 
mfairly penalizing US citizens, legal permanent residents, and temporary immigrants of foreign 
descent in general and Hispanic descent in particular. These discriminatory outcomes are the 
result of four main tendencies under the current system: 

i) "Defensive hiring." Many employers rationally respond to the threat of employer sanctions by 
avoiding hiring employees who "look" or "seeem" undocumented in their subjective 
determination. Jn the current context of the US immigration system, in which 80 percent of 
undocumented immigrants are Latin American, many employers use the information shortcut of 
assuming that all Latin Americans may be undocumented. A 1990 General Accounting Office 
analysis of mployment practices found that this type of defensive hiring was especidslly 
Vvidespread in the immediate aftermath of IRCA's passage, at which time employers were 
especially concerned about the threat of workplace enforcement: 

* 5 pacent of employers in their study "began a practice, as a result of LRCA, not to hire 
job applicants whose a pearance or accent led them to suspect that they might be 
unauthorized aliens."" a) 

* 9 percent of employers said that because of IRCA they "began hiring only persons born 
in the United States or not hiring persons with temporary work eligibility docaments."" 

* A '"matched pair" survey of job applicants found that Anglo job applicants received 52 
percent more job offers than Hispanic job applicants with identical re~ords. '~ 

" Bid. 
" I sWes ta t  2002. The 2006 ISWWestat study did not measure this statistic. 
17 General Accountiag Office, Immigration Reform: Employer Sanctions and the Question ofDiscrimination. 
(Wahgtoa ,  DC: 1990). " Bid. 
'9 Ibid. 



The defensive hiring observed in the wake of IRCA's passage was a result of employers' rational 
caXcu1ation that the expected costs of possibly employing unauthorized workers were hi&-a 
b d i o n  of IRCA's penalties and the 1ikeIihood of being investigated-ad by the absence of 
reliable verification mechanisms (along with weak anti-discrimination provisions in IRCA). 
Defensive hiring is likely to be far more extensive under the Arizona Act because the penalties 
for violating the act are far higher, and the likelihood of being investigated is far higher, while 
verification mechanisms remain unreliable and mti-discrimination provisions are essentially 
non-existent. 

ii) DiSmentiaI standards. Document discrimination-requiring Latino immigrants to provide 
more or different documents than non-Latinos-is the most frequent type of discrimination of 
this kind? Because employers are uncertain about a job applicant's legal status, many 
employers assume all Latino workers may be undocumented and hold them to diffaent standards 
in a variety of ways: 

* The 1990 GAO study found that 7.5 percent of employers only r uired individuals to fill '3 out 1-9 forms if the person "had a 'foreign' appearance or accent." " 
* Overall, the 1990 GAO survey found that 19 percent of all employers in their population 

engaged in one or more forms of national origin or related discrimination after IRCA's 
hplementation.z2 

iii) Other employers hire Hispanic job applicants, but pass along the risks of imigration 
enforcement to their employees by paying individuals who "look or seem undocumented" (i.e., 
Hispanics) lower wages than are paid to similarly-qualified applicants who appear native-born. 

W l e  the passage of IRCA had no measurable impact on the ability of undocumented 
immigrants to obtain employment in the United States, the imposition of employer 
sanctions made it "much more likely" that undocumented immigrants would earn below 
the US minimm wage, contrary to the pre-IRCA 
Latino non-if@cultural wages fell by 9.6 relative to Latino agricultural wages during the 
initidt post-IRCA period in which only non-agricultural employers were required to 
check status (Raphael ZOOI).'~ 
Latino wages fell by 6-7 percent relative to non-Latino wages as a result of the 
introduction of employer sanctions in general.25 
The real wages of legal immigrants fell 35 percent between 1980 and 1993. Analysts 
attribute most of this wage drop to IRCA, as wages fell 9 cents per year prior to IRCA 
and 27 cents per year after I R C A . ~ ~  
An analysis of US Census data found that workers of Mexican descent-including US 
citizens of Mexican descent-saw a "sizeab1e"ddecline in their hourly earnings relative to 
Cuban and Puerto Rican workers and relative to non-Latino white workers following 

Christi f 995, 
' "~0  1990. 
" Ibid. 
" Domito and Massey 1993; also see Massey et al. 2002. 
24 Rapbe1 200 1. 
2s Ibid. 
26 Mwsey et al. 2002. 



IRCA's passage. This analysis concluded that employer sanctions adversely affected the 
earnings of Mexican workers.27 

iv) Basic Pilot errors disproportionately affect non-native and foreign-descent individuals, 
* Database enors discussed above (misspellings, reversed name order, etc.) are 

disproportionately likely to affect foreign-born individuals and individuals with atwical 
(&om a US perspective) names. 

* Because nun-citizens must be confirmed by both USCIS and SSA databases, they have 
twice as many opportunities to be victims of database errors. 

* In addition, the SSA database is generally more accurate than the USCIS databases- 
with the exception of foreim-born non-citizens, for whom the SSA database is unusually 
error prone.28 

* The various DHS databases covering work eligibility are not networked, so that newly 
legal i m i g m t  workers routinely face delays before their change of status is recorded in 
the CPS database. 

W i l e  a significant number of erroneous TNC's are never detected, the 2005 I sWes ta t  
study traced the Basic Pilot history of those eventually confirmed by the system, a subset of 
all work authorized individuals participating in the system. In this case, while only 0.1 % of 
native-born US citizens were affected by database errors, error rates were at Ieast 3% for 
foreign-born workers and at least 10.9 % for naturalized US citizens. It bears emphasis that 
these nmbers are lower-and probably a good deal lower-tharm actual database error rates 
because they do not count individuals receiving a false TNC who fail to correct their records. 
Given that a majority of employers pre-screen their employees and/or fail to provide them 
with Mitten notification of how to appeal a TNC, inaccuracies in the databases are likely to 
roughly one-and-a-half times this measured rate. 

v) Employer sanGtions depress wages for all US workers. On one hand, because some anployers 
pass along the expeeted costs of possible enforcement to their undocmented and legal 
imigrant employees in the form of lower wages, as discussed above, all US workers see their 
wages decline through "ripple effects" from this immigrant-based wage depression.29 On the 
other hand, employer sanctions also empower "bad apple" employers who knowingly hire 
undocumented imigrants to use the threat of enforcement to intimidate workers who press for 
wage increases, seek to join labor unions, or complain about working conditions. All US 
workers see wages decline as a result of such coercion.30 

vi) Basic Pilot exposes all US workers to greater risk of identity theft. The Basic Pilot process 
r q ~ r e s  that employers obtain access to job applicants' personal and private citizenship and 

27 Bansak 2005. 
28 SSA database error rates differ for native-born citizens and immigrants because most native-born citizens are 
enrolled in the SSA database at birth, and their data are cross-checked against birth certificates. ImigrantsXata are 
entered later, and must be updated with eaeh change in migration status. 
29 Borjas et al. 1996. 

This problem is widely recognized, but difficult to measure since most cases of this type of employer abuse go 
meported. Since 2001, the Equal Emplopent OppoWity Commission has worked with the Department of 
Justice, the Labor Departrneatk U~ccupational Safety and Health Administration, and several Latin American 
comlates to target this type of discrimination through its Justice and Equality in the Workplace Program. 



residency data. While enployers are required by law to protect this data as a condition for 
pa&icipating in the Basic Pilot program, the 2002 ISWestat study found that half of all 
computers on which Basic Pilot queries were submitted were kept in unlocked rooms and that 
data in the system was generally vulnerable to being stolen by any "moderately competent 
computer user." In addition, 39 percent of employees were infomed of problms with their 
Basic Pilot approval process in public settings, a further violation of privacy.31 

Privacy and data security experts warn that the greatest problems associated with the Basic Pilot 
process concern the aggregation of core personal identification data in a single location, and 
creating a large number of user interface points with the system-a combination seen as highly 
attractive to those who traffic in stolen identity data. The current systmfaib to incorporate 
many standard security measures to safeguard these data, including high security in data 
transmission, and strict accountability for access to records. The current system is therefore seen 
as &=able to data theft, both in the form of database "hacking" and through a variety of 
internet and mai l  scams. As the system is expanded, these vulnerabilities will increase 
d~arnatical~y.~~ 

3. Sumrnarv of Lend Arizona Workers Act 

A) The following new enforcement provisions of the Legal Arizona Workers Act are relevant to 

Section 23-21 2(B) of the Arizona statute establishes a procedure for filing a complaint 
alleging that an Arizona employer intentionally or knowingly employs unauthorized aliens. 
Upon receipt of such a complaint, the attorney general or a county attorney shall investigate 
the employer by submitting an inquiry to the federal government under 8 USC 1373(c), 
ostensibly to verify the work authorization status of the allegedly unaurborized alienfs). 
Section 23-2 12(C) requires the attorney general or county attorney to forward information 
about alleged undocumented immigrant(s) to federal and local law mforcement agencies and 
to fomard information about alleged employment of unauthorized aliens to county attorneys. 
Section 23-212(D) requires county attorneys to bring an action against employers in the 
county where allegedly unauthorized employment has occurred. The statute appears to apply 
to my dlegedIy unauthorized employment occurring after January 1,2008 (i-e., new and 
continuing employees), though the language is somewhat ambiguous. 
Section 23-212(F) establishes the following penalties for employers who are found to have 
knowingly employed an authorized alien: 
I) The court shall order the employer to terminate all unauthorized aliens; 
2) The employer shall be required for three years to file quarterly reports with the county 

attorney describing all new hires; 
3) The mpIoyer shall be required to file a signed affidavit that the employer has terminated 

all maufiorized aliens, and has not intentionally or knowingly employed an unautfiorized 
aiien. The employer's business licensels) shall be suspended until the affidavit is filed, 
and may be suspended for up to 10 days regardless of whether the employer has filed an 
affidavit, 

31 1 1 ~ ~ e s t a t  2002. The 2006 study does not address privacy issues in detail. 
" Neumm 2007. 



The lengths of the quarterly reporting period and of the suspension of business licenses are 
increased for intentional violations. 

For a second violation in a three year period (or a five-year period for employers found to 
have intentionally employed unauthorized aliens), employers' business licenses shall be 
pemmently revoked, a penalty Governor Napolitano has described as a "business death 
penalty." 

B) The following procedural provisions are relevant to this report: 
.; Section 23-21 2(H) directs the court exclusively to consider the federal government's 1373 

response as a "detmination" of an employee's legal status. 
Section 23-212(I) establishes participation in the Basic Pilot program as a rebuttable 
presumption that an employer did not knowingly employ an unauthorized alien. 
Section 23-21 215) establishes that an employer who camplies in good faith with rquirements 
of 8USC 1324b did not knowingly or intentionally employ an unauthorized alien. This 
appears to be a drafting error, since 8USC 1324b concerns anti-discrimination provisions of 
the immigration and Nationality Act; whereas 8USC 1324aP) concerns procedures for 
verifjing workers' employment 

+ Section 23-2 14 establishes that the statute shall not be construed to require an employer to 
take any action that the employer believes in good faith would violate federd or state law. 

C )  Section 23-2 14 requires employers to verify the employment eligibility of new workers hired 
Decemba 3 1,2007 through Basic Pilot; no penalties are specified for failure to comply 

with this provision. 

4. Predicted Unintended Conseauences of the Act 

Based on the record of IRCA's implementation and what we know about the hnctioning af the 
Basic Pilot mplayment verification system, the Legal Arizona Workers Act is very likely to 
produce the fbllowing unintended consequences: 

A) Increased de facto mployment discrimination in the form of "defensive hiring" 
* Under the threat of the enhanced penalties in section 23-212(F), many employers will be 

reluctant to hire workers they believe might be unauthorized to work in the United 
States-is., (for most employers) a foreign-born individual or an individual of Hispanic 
descent. As documented above, there is dear evidence that this type of employment 
diserimination occurred in the wake of IRCA's implementa~on, and that the credible 
threat of sanctions made de facto mployment discrimination more Iikely. Roughly one 
million Arizona residents would be vulnerable to this type of discrimination. 
Legal workers will be victimized by the Arizona Act even where employers have no 
intention to practice discriminatory hiring because no reliable system exists to screen 
workers for eligibility. In short, where the penalty for making a hiring error is high, as 
would be the case under the Arizona Act, and where hiring decisions must be made in a 
context of uncertainty, as would remain the case given the weaknesses in the US 
verification system, some employers will rely on a variety of "informational sho~cuts" 
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and other tools to screen workers. This problem will be especially severe for firms with 
multiple locations and multiple agents making hiring decisions because foremen and 
other hiring agents will be reluctant to make a hiring mistake which jeopardizes their own 
employment; imposing centralized mti-dischmination '"quality control"' will be all but 
impossible under these circumstances. 
The likelihood of defmsive hiring will increase in cases in which an employer is on 
probation and required to file quarterly reports on hiring practices. The quarterly reports 
themselves will likely have an extreme chilling effect on employers' and their agents' 
willingness to take the risk of hiring workers who seem like they might be 
undocumented. In addition, the enhanced penalties for a second violation would create a 
very strong incentive for employers and their agents to err on the side of a caution in their 
hiring practices, 

* Use of the Basic Pilot system will not prevent false non-confirmations. The ISWWestat 
study documents a wide range of flaws in the E-verify system as a firnction of database 
mars and of user mors resulting in an alarmingly high rate of false non-confmnations. 
Mo~over, both ofthese error rates are likely to increase as Arizona employers are 
compelled to partieZpate in the program. Database error rates will be higher in Arizona 
than in the national program because of Arizona's higher than average rate of foreign- 
born workers (17.9 percent, as compared to 14.7 percent nationally). User errors will be 
higher because current users self-select into the program, and are predominantly large 
firms with full-time human resources departments. As smaller and less consc-ientious 
fims are compelled to enroll in the program, user errors are likely to increase 
substantially, resulting in far more false non-confimations. (For the same reason, 
wmpulsory padicipation in the Basic Pilot system will also likely to lead to increased 
rates of other problems associated with Basic Pilot, incluiting greater exposure of 
workers' private data, as described above.) 

* The likelihood of defensive hiring is also increased by the Act's failure to include strong 
and unmbiguous anti-discrimination language, and by the fact that federal anti- 
discrimination provisions are also weak and rarely enforced.34 The Act fgls to spell out 
penalties to discourage employers from adopting defensive hiring practices, and it also 
does not set aside resources to educate employers regarding their obligations and the 
ri&ts of actual and potential employees under the Basic Pilot program. Education of this 
sort is especially important in literature of the Act's mandate that all employers 
participate in the program. 

B) False negatives resulting in the temrination of work-authorized employees 
The Act apparently allows anyone to bring a complaint against an Arizona employer for 
allegedly employing unauthofized workers, It is quite likely that many complaints will be 
filed for dubious reasons-including a general suspicion of particular employers or 
workers, and a specific effort to sabotage economic competitors. The deterrent eEect for 
filing mongkl complaints is minimal because the standard is high for proving a 
Erivolous complaint (complainant must have "knowingly" made a false and frivofous 
complaint to be penalized, with frivolous not defined in the statute) and the penalty for 
doing so is low (Class 3 misdemeanor). 

34 M o m  2007; Napolitano 2007. 



The procedure for verifying workers' eligibility will lead to numerous false non- 
canfmations. The Act requires county attorneys to request eligibility verification fi-om 
DHS through the procedures described in 8 USC 1373(c). Under this statute, Arizona 
officials may submit identity data to DHS for verification through the Basic Pilot system, 
but federal officials must attempt to make a detemination of employment eligibility 
without the benefit of the procedural protections and omoptunities for appeal found in the 
employer-based Basic Pilot. No mechanism exists for DHS agents to inform employees 
of their TNC response, or to provide them an opportunity to appeal the finding. As a 
result, any employee whose identi@ cannot be automatically confimed by the Basic Pilot 
databases will be detemined to be ineligible without any opportunity to appeal the 
response by the federal government that is deemed to be a determination. County 
attomeys will be relying on erroneous data in their investigations of complaints under the 
Act- 
Opportunities to appeal an erroneous non-confinnation appear extremely limited. The 
Act mandates that the DHS finding of eligibility or non-eligibility is the only evidence 
that the Court shaU consider with respect to an individual's eligibility. 
Based on experience with the existing Basic Pilot program, this procedure will result in 
the wrongEul non-eonfirnation of between three and 4.5 percent of all legal immigrant 
workers in Arizona and between 10.9 and 16.4 percent: of all naturalized US citizens in 
Arizona, in addition to .1 - .I5 percent of native-born US citizens. irhken together, 
between 28,000 and 42,000 legal workers in Arizona would be non-eon$rmed by this 
system, including between 18,000 a d  28,000 US citizens.35 

C) Increased de facto mployment discrimination in the form of "defensive firing" 
Many employers will not wait for a determination by DHS and county attorneys, but will 
preemptively terminate employees they believe might be unauthorized to work in the 

States to avoid the risk of punishment. Indeed, ample anecdotal evidence alread 
exists in published media reports that this sort of defensive firing is already occurring. 3 K  

* For employers facing a complaint---even a dubious one-the risk of defensive firing is 
especially high because the standards for compliance are substantially greater than those 
found under the federal system. In particular, employers are not only prohibited &om 
knowing& employing an unauthorized worker, but are also required to sign an afidavit 
that they are not employing any unauthorized workers. Moreover, the employer must sign 
such an affidavit within three days of a court order-a timeline which leaves employers 
preeious little time to be notified of an order and take appropriate legal action. Moreover, 
even if an employer learns of an order immediately, the three-day timeline leaves too 
little time for employers to verify the status of all workers on their payroll, a task which 
employers are unable to accomplish in any event given prohibition on re-screening 
mployers under existing federal law. Thus, in effect, the Act requires any employer 
fixing a court order to choose among three courses of action: 1) preemptively fire m y  
wox'ka who might pomibEy be undocumented; 2 )  sign a sworn affidavit which may be 
fdse, and therefore risk perjury charges; or 3) face revocation or suspension of the 

3' Calculations based on Arizona workforce data from US Census Bureau, 2005 American Cornunity Survey 
(ACS); data provided by the Migration Information Source (hnp://m.migrationinfomation.org). 
36 See e.g., Jordan 2007; Archibold 2007. 



mployer's business license. Faced with these three choices, any rational employer is 
likely to terminate suspected unauthorized workers en masse. 

r The likelihood of defensive firing is a funGtion of flaws in the Act, and would persist 
regardless of employers' intent. The standards in the Arizona Act-an affidavit attesting 
that the employer does not employ any unauthorized workers-substantially exceed those 
mtablishd by Congress in 8 USC 1324a(a)(l)(A) (i.e., the prohibition on knowing 
employment). At the same time, the Act does not include language designed to protect 
against this type of defensive firing because employers who complied with federal hiring 
practices would not have a safe harbor from the state-level affidavit requirements, even in 
the case of emplo yees hired years earlier. 

* The problem of defensive firing is also exacerbated by the likelihood that employers will 
be targeted by spurious complaints given the permissive complaint procedures outline by 
the Act, as noted above. It bears emphasis that the Act requires county attorneys to 
investigate every complaint, and does not include language allowing county attorneys to 
screen complaints which may be based solely on race, national origins, or ethnicity, or 
which appear dubious for other reasons. 

* Needless to say, the incentives to preemptively terminate suspected unauthorized workers 
will be substantially higher for employers previously convicted of knowing employment, 
and thwefore subject to the "business death penalty" for a second violation. As in the 
case 

5. Additional Considerations 

In the Court's 21 December 2007 denial of plaintiffs request for a temporary restraining order, 
the Court raises several additional issues which merit attention. 

A) The Court argues that "[tjhose who suffer the most from unauthorized alien labor are those 
whom federal and Arizona law most explicitly protect"; and suggests that the Act would provide 
&&her protection for these '"unskilled, low-wage, sometimes near or under the margin of 
povey'korkers (page 10). 

Yet the ovenvhelming evidence ftom IRCA's implementation is that employer sanctions 
produced downward pressure on wages for exactly this population of workers, as noted above, In 

dition, given Arizona's demographics, unskilled and low-wage workers are also 
disproportionately like1 y to be affected by employers' defensive hiring and defensive firing 
decisions, driving down wages among this precise population of vulnerable workers. Low-skifle& 
wages will also suffer as a result of employers' decisions to export many manufacUring jobs to 
other states or countries. In the worst cases some "bad apple" employers will respond to the 
Arizona Act by moving some or all of their business to the black market, employing workers off 
the books to avoid detection. This type of illegal practice is particularly widespread in many of 
the low-wage construction, agriculture, and service-sector jobs particularly likely to be affected 
by the Arizona statute. 

Thus, if the Arizona legislature is genuinely concerned with protecting the wages and working 
conditions of its most vulnerable legal workers, at a minimum, the Act should be revised to 
include far more substantial worker protections and anti-discrimination provisions, as well as a 



more certain mechanism for workers to appeal TNC's and to identity and protest defensive hiring 
and firing decisions. In addition, the Act shouId spell out in greater detail what constitutes a 
frivolous complaint under $23-21 2(B). The Act should also include some mechanism to 
compensate victims of wrongfir1 ternination as a result of the Act, though it is uncleas who 
would pay for thesc inevitable mistakes. 

It also bears emphasis that the Act's positive effect on wages through the reduction of 
unauthorized emplopent would likely be quite limited in the absence of broader reforms 
undertaken at the f d a a l  level. On one hand, many jobs in Arizona's service, agriculture, and 
construction sectors over the course of many decades have become "structurally dependent" on 
immigrant labor. That is, for a variety of cultural, economic, and sociological reasons, it is 
simply not possible to recruit native born workers for certain jobs, even at above-market wages. 37 

the other hand, unauthorized workers and their mployers will independently md together 
look for and find new and innovative ways to elude enforcement efforts, especially in a state like 
Afizona with its large existing undocumented population. In the case of undocumented 
i m i g m t s ,  the shift to a system which emphasizes electronic verification wil  likely lead to a 
substantial increase in identity fraud-hud which neither the Arizona Act, the Basic Pilot 
program, nor the procedures in 8 USC 1373 have any mechanism to detect. In the case of '%ad 
apple" mployers, unauthorized employment will likely shift off the books to the black market, 
resulting in lost tax revenues at the state and federal level, and also resulting in a greater 
likelihood of additional health and safety violations. Indeed, the Act effectively rewards 
employm for taking this action: given that the only state-level punishment for employment of 
unaufiorized workers is Ioss of an employer's business license@), employers may effectively 
avoid pukshment by choosing to operate without a license. 

For all of these reasons, there is a broad consensus among policy analysts and current and former 
migation enforcement officials that the most promising and most efficient strategies for gaining 
eontrol of undocumented ~ i g r a t i o n  is through a combinatiovl of enhanced enforcement, more 
effective admissions policies, and some form of legalization for existing undocumented 

ts.38 The whole is far greater than the sum of its parts. 

B) The Court argues that plaintiffs' (and by extension Arizona employen') hardship is minirnal 
bemuse the only concrete expense under the Act is the use of the Basic Pilot program, and 
becatuse Basic Pilot provides workers with opportunities to appeal TNC's Op. 6). 

Yet the fbll costs of compliance with Basic Pilot (E-Verie) are higher than the d i n g  suggests, 
including the costs of training human resources personnel, establishing new hiring procedures, 
establishing internet connections at hiring locations, creating new security systems to safeguard 
employee data, etc. 

These direct costs would be a small fraction of the hidden costs of the Arizona statute, which are 
harder to atimate precisely. Tens of thousands of lawfut workers who art: undble to immediately 
prove their digibility may be subject to employment delays of several days as a result of 

" Cornelius 1998; Tsuda 2003. 
" See e.g., Meissner et at.; Coalition for Immigration Security 2006 



database errors in the Basic Pilot system. The costs to businesses and workers of the wrongfirl 
tmination of these tens of thousands of workers, as well as the defensive non-hiring and 
defensive firing of many additional tens of thousands of workers would be especially high. For 
example, ruughly 288,000 Arizona workers speak only Spanish, including perhaps 145,000 legal 
workers who speak no ~ n ~ l i s h . ~ ~  It is simply not possible to predict how many of these workers 
will be wrongfully terminated as a result of the Act, nor the expense employers will go to in 
order to replace these legal workers. 

Ironically, the Act will impose the greatest business expenses on the most conscientious 
employers. In the absence of a reliable national verification system, employers who comply with 
the requirements of the Act while taking care not to discriminate on the basis of national origins 
will be paralyzed by structural uncertainty built into the system. In this way, the Act shifts the 
burden of immigation enforcement from state and federal agents, where it belongs, on to 
Arizona employas. This type of cost-shifting unfairly asks Arizona employers to pay for 
de~ades of flawed imigration policies at the federal level, and places Arizona empIoyers at a 
substantid competitive disadvantage relative to employers in other states. 

C )  The court rejects plaintiEskdaim that federal law preempts the Act because IRCA perrnits 
states to impose penalties thou& licensing and permit laws, and because the Act is not seen as an 
obstacle '"to the aceomplishent and execution of the full purposes and objectives of 
Congess."" (pp. 1 4- 1 7). 

Yet the court also asserts that "People disagree whether the great number and continuing flow of 
us1authorized workers into the United States has more benefits than costs. But no one can 
disagee that tbe casts and benefits a c m e  differently to different people in our society. It is the 
responsibility of our elected representatives in Congress and in our legislatures to strike the 
balatlce mong  those competing social and economic interests" (p. 9). 

it seems clear that the Arizona Act substantiafly changes the balance that Congress has struck 
bemeen the rigl~ts of legal workers and employers, and the benefits of migration control. In 
pa~icular, Congress has debated and rejected proposals to make Basic Pilot mandatory for all 
US employers, leaving the program as a voluntary pilot in its 2003 expansion of the program, 
and mandating phased implmentat.ion in the different proposals considered in 2006 md 2007:' 
In floor debate and in extensive stafGlevel negotiations in which I participated concern about 
inac~wacies in the Basic Pilot databases, poor rates of employer compliance with the system, 
and high levels of false non-confirmations were repeatedly identified as major obstacles to 
expanding the Basic Pilot. 

Executive branch officials charged with managing the Basic Pilot have repeatedly described a 
multi-year timeline as necessary for the successful implementation of a universal electronic 
verification system, citing both infiastructural and personnel changes necessary before the 
system can accommodate the increased traffic associated with a universal system. In proposals to 

'' US Census Bureau AmerJcan Community S m y ;  data provided by Migration Marmatian Source 2007. 
40 The Nowe-passed H.R.4437 would have phased mandatory participation in Basic Pilot in over a two-year 
timeline; The Senate passed S.2511 would have established a default conf-ion d e  in Basic Pilot until such time 
as the system was demonstrated to be 99 percent accurate 



expand the participation in an electronic verification system Congress dso included substantial 
new worker protections to balance the predictable increase in discrimination associated with new 
enforcment provisions.41 

The Afizona Act goes considerably farther than Congress by not only prohibiting the krsowing 
employment of unauthorized workers, as under federal law, but also by requiring employers who 
are found to have violated the act to sign an affidavit avowing that they are not employing any 
unauthorized workers at all-a far higher standard. When combined with the substantially 
greater penalties under the Arizona Act, including the "business death penalty" for a second 
violation (as compared with TTCCA's modest civil fines for knowingly hiring or employing 
unautho~zd aliens or failing to comply with the 1-9 requirements), these higher compliance 
s t d a d s  clearly strike a far different balance among these competing priorities than Congress 
intended under IRCA or has contanplated in more recent legislative debates. 

D) hmigation and US Foreign Policy 

An additional consideration in the balance between state and federal immigation 
policym&ing:---one not considered by the Court in its 21 December 2007 ruling-is the 
relationship between immigration and US foreign policy. Endeed, while many American 
policymakers approach immigration issues Erom a strictly domestic political perspective, 
political scientists for many years have recognized that immigation policy is the ""uintessential 
intemestic issue" in that policies made in the United States have a direct impact on migration 
m u n ~ e s  of origin; and policymaking abroad likewise has an important effect on outcomes in the 
Unite& ~tates.~' 

Nowhere is this domestic-international interaction more central to migration or to US foreign 
policy concerns than in the case of immigation and U.S.-MexidUS-Caribbean Basin 
relations. On one hand, the regional migration relationship is particularly well-developed fiom 
both a historical pers ective and in terms of the structural migration system in which current ;F: Bows me embedded. Thus, policymaking to influence U.S.-Mexican and US-Caribbean Basin 
flows is more challenging than is the case for other migration dyads, and successful management 
depends more heavily on a degree of bilateral and regional cooperation. Put simply: Mexico and 
other mutries of origin have substmtialIy greater control over their side of the U.S.-Mexican 
border than does the United States, and shared regional interests in promoting orderly flows and 
controlling border area violence create important opportunities for collaborative policymaking.44 

On the other hand, the density and complexity of U.S.-Mexican and US-regional relations also 
means that US immigration policy has a direct and important impact on broader US foreign 
policy goals in the region and throughout the hemisphere. The enhanced importance is partly a 
functictn of economic integration per se, i-e., because the effects of US immigration policy on 
Mexican and regional growth and development rebound throughout the broader US economy. 

, for countries like Mexico, El Salvador, and the Dominican Republic, migrant remittances 

41 See erg. the provisions in Title 111 of the Senate-passed S.2611 in 2006; also see GAO 2W7. 
42 L~wenthaI 1999, p. 124, Also see Manning 1977. 
4 " ~ ~ ~ e y  et dil, 1998. 
44 Rosenblum 2008. 
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